Decision  #89-007-1 

Board  of  Inquiry  Interim  Decision  under 
the  ONTARIO  HUMAN  RIGHTS  CODE,  1981 


IN  THE  MATTER  OF  the  Human  Rights  Code,  1981,  s.o.  1981, 
c.   53,  as  amended. 


AND  IN  THE  MATTER  OF  the  complaint  made  by  Mr.  G.  Michael 
Roosma  of  Burlington,  Ontario,  dated  August  29,  1985,  as 
amended  October  31,  1986,  alleging  discrimination  in 
employment  on  the  basis  of  creed,  and  constructive 
discrimination  by  Ford  Motor  Company  of  Canada  Ltd.  and 
The  National  Automobile  and  Agricultural  Implement 
Workers  of  Canada,  CAW  Canada,   Local  707. 

AND  IN  THE  MATTER  OF  the  complaint  made  by  Robert  Weller 
of  Mississauga,  Ontario,  dated  September  5,  1985,  as 
amended  October  31,  1986,  alleging  discrimination  in 
employment  on  the  basis  of  creed,  and  constructive 
discrimination  by  Ford  Motor  Company  of  Canada  Ltd.  and 
The  National  Automobile  and  Agricultural  Implement 
Workers  of  Canada  CAW,  Local  707. 


January  26,  27,  1989 


Toronto,  Ontario 


Peter  P.  Mercer 


D.  Lepofsky,  T.  Bell  and  J.  Tarlton  for 
the  Ontario  Human  Rights  Commission 

L.A.  MacLean,  Q.C.  and  J.  Moszynsky  for 
the  Respondent  CAW  Local  707 


Date  of  Hearing: 

Place: 

Before: 

Appearances  by: 


R.G.  Juriansz  and  P.  Schabas  for  the 
Respondent  Ford  Motor  Company  of  Canada 
Ltd. 
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At    the    resumption    of    proceedings    on    January    27,  1989, 

> 

Mr.  Lepofsky,  counsel  for  the  Ontario  Human  Rights  Commission, 
objected  to  certain  documents  that  Mr.  Juriansz,  counsel  for  the 
Respondent  Company,  had  tendered  the  previous  day  in  cross- 
examining  the  Complainant  witness,  Mr.  Weller.  Objection  was 
subsequently  withdrawn  against  everything  but  the  hourly  clock 
cards,  known  as  "punch  cards,"  which  indicated  the  hours  worked  on 
certain  days  by  Mr.  Weller.     Mr.  Weller  withdrew  during  argument. 

In  advancing  his  objection,  Mr.  Lepofsky  refers  to  the  draft 
summons  to  witness  that  he  forwarded  to  Mr.  Juriansz  under  cover 
of  a  letter  dated  September  8,  1988.  That  draft  summons  is 
reproduced  as  follows  (Exhibit  9): 


SUMMONS  TO  A  WITNESS  BEFORE  the  Board  of  Inquiry. 

RE:  In  the  Matter  of  the  Complaints  made  by  Mr.  Robert  Weller  and 
Mr.  Michael  Roosma  against  Ford  Motor  Company  of  Canada 
Limited,  ....  and  against  the  United  Auto  Workers,  Local  707 
....  ,  alleging  discrimination  in  employment  on  the  basis  of 
creed . 

TO:      MR.    FRANK  WILEY,    PRODUCTION  MANAGER 

FORD  MOTOR  COMPANY,    OAKVILLE,  ONTARIO 

You  are  hereby  summoned  and  required  to  attend  before  the 
Board  of  Inquiry  at  a  hearing  to  be  held  at  180  Dundas  Street  West, 
21st  floor,  Toronto,  Ontario,  on  the  15th  day  of  September,  1988, 
at  the  hour  of  10  o'clock  in  the  morning  (local  time),  and  so  from 
day  to  day  until  the  hearing  is  concluded  or  the  tribunal  otherwise 
orders,  to  give  evidence  on  oath  touching  the  matters  in  question 
in  the  proceedings  and  to  bring  with  you  and  produce  at  such  time 
and  place: 

1.  The  employee,  personnel  and  discipline  files  of  the 
complainants  in  the  possession  and  custody  of  the  respondent 
Ford  respecting  the  period  of  October  1984  until  the 
complainants'  termination,  as  pertain  in  any  way  to  the 
requirement  of  working  on  Friday  nights. 

2.  Any  correspondence  with  the  respondent  Union  or  with  the 
complainants  with  respect  to  the  foregoing. 

3.  Any  other  memoranda,  records,  minutes  or  other  documents  in 
the  possession  or  control  of  Ford  respecting: 


(a)  disciplinary  action  taken  or  contemplated  against 
complainants  or  either  of  them  by  Ford  between  October 
1984  and  their  termination  as  relate  to  the  issues  in  this 
case; 

(b)  any  accommodations  which  Ford  undertook,  declined  to 
undertake,  or  contemplated  undertaking,  and  the  reasons 
therefor,  respecting  the  complainants'  requests  to  be 
relieved  of  the  Friday  night  work  requirement. 

The  covering  letter  essentially  suggested  that,  to  avoid  the 
formality  of  having  the  summons  executed  and  served  on  the 
company's  production  manager,  Mr.  Juriansz  could  simply  agree  to 
honour  it. 

In  response  to  the  draft  summons,  Mr.  Juriansz  identified  one 
class  of  documents  that  he  felt  would  not  properly  come  within  its 
terms.  This  class  has  not  been  identified  because  counsel  have 
decided,  at  least  for  the  present,  not  to  argue  the  matter. 
However,  Mr.  Lepofsky  stated,  and  I  take  Mr.  Juriansz  to  have 
concurred,  that  this  class  of  documents  would  not  include  the  punch 
cards.  Aside  from  this  class  of  documents,  Mr.  Juriansz  then 
provided  certain  materials  to  Mr.  Lepofsky  and  advised  that  there 
were  no  other  materials  which  would  be  covered  under  that  summons 
as  drafted. 

Mr.  Lepofsky' s  position  is  thus  a  straightforward  one.  He 
argues  that  the  punch  cards  certainly  fit  under  the  terms  of  the 
summons  and  that  the  failure  to  produce  them  should  now  preclude 
the  company  from  making  use  of  them,  in  any  way,  at  the  hearing. 
Furthermore,  Mr.  Lepofsky  submits  that  the  reference  to  the  punch 
cards  in  cross-examination,  which  appeared  to  be  for  purposes  of 
asserting  that  Mr.  Weller  had  on  certain  occasions  around  the  time 
of  initiating  his  complaint  actually  worked  on  his  sabbath, 
constituted  an  allegation  respecting  propriety  of  conduct  or 
character  concerning  which  Mr.  Weller  should  have  been  given  notice 
under  section  8  of  the  Statutory  Powers  Procedure  Act.     No  such 
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notice  was  provided  and,  now  that  Mr.  Weller  is  under  cross- 
examination,  this  cannot  in  Mr.  Lepof sky's  view  be  rectified  by  an 
adjournment  or  by  having  Mr.  Weller  seek  advice  since  he  is  not  at 
this  stage  permitted  to  discuss  matters  with  counsel.  Accordingly, 
in  Mr.  Lepof sky's  submission,  the  punch  cards  must  be  excluded 
together  with  the  evidence  pertaining  to  them. 

In  response  to  my  invitation  to  submit  authorities  in  support 
of  argument,  Mr.  Lepof sky  provided  me  with  copies  of  Rule  30.08(1) 
of  the  Rules  of  Civil  Procedure  and  of  the  decision  of  the  United 
States  Court  of  Appeals,  Fifth  Circuit  in  Rozier  v.  Ford  Motor 
Company,   573  F  2d  1332..    Rule  30.08(1)  reads  as  follows: 

Failure  to  Disclose  or  Produce  Document 

30.08(1)  Where  a  party  fails  to  disclose  a  document  in  an 
affidavit  of  documents  or  a  supplementary  affidavit,  or  fails  to 
produce  a  document  for  inspection  in  compliance  with  these  rules 
or  an  order  of  the  court, 

(a)  if  the  document  is  favourable  to  his  or  her  case,  the 
party  may  not  use  the  document  at  the  trial,  except  with  leave 
of  the  trial  judge;  or 

(b)  if  the  document  is  not  favourable  to  his  or  her  case,  the 
court  may  make  such  order  as  is  just. 

Mr.  Lepof sky  submits  that  it  would  be  appropriate  to  apply  a 
similar  rule,  by  analogy,  to  the  circumstances  of  this  case  while 
acknowledging  that  the  Rules  do  not  themselves  technically  apply. 

The  relevant  portion  of  the  Rozier  decision  concerned  with  the 
failure  by  the  respondent  in  that  case  to  produce  a  particular 
document  in  response  to  a  court  discovery  order  to  answer  certain 
of  the  plaintiff's  interrogatories.  The  respondent  there  argued 
that  the  document  in  question,  a  "trend  cost  estimate"  was  not  a 
"cost-benefit  analysis"  and  therefore  was  not  covered  by  the 
interrogatories.     The  Court  of  Appeals  concluded  that  neither  the 
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interrogatory  nor  the  court  order  limited  discovery  to  reports  of 
that  description  and  that  the  respondent  had  engaged  in 
"misrepresentation  and  other  misconduct".  Although  the  respondent 
had  not  found  the  particular  document  at  the  time  it  responded  to 
the  interrogatory,  it  should  have  disclosed  it  upon  becoming  aware 
of  it.  Finally,  the  court  concluded,  as  a  matter  of  policy,  that 
"Our  system  of  civil  litigation  cannot  function  if  parties,  in 
violation  of  court  orders,  suppress  information  called  for  upon 
discovery"   (p.  1345). 

The  weight  to  be  given  to  these  authorities,  both  advanced  by 
way  of  analogy,  may  best  be  considered  in  light  of  the  arguments 
and  authorities  submitted  on  behalf  of  the  Respondent  company.  The 
Respondent  union  expressly  supported  and  adopted  the  company 
position  on  this  issue. 

Mr.  Juriansz  is  equally  straightforward  in  his  submissions. 
In  his  view,  the  punch  cards  are  clearly  not  within  the  terms  of 
the  draft  summons  as  they  are  not  part  of  an  employee  personnel  or 
discipline  file,  nor  part  of  any  correspondence  with  the  unions, 
nor  do  they  relate  to  any  disciplinary  action  or  accommodations 
that  might  have  been  taken  or  contemplated  by  the  Respondent  Ford 
Motor  Company.  Furthermore,  Mr.  Juriansz  asserted,  while 
recognizing  that  the  parties  should  co-operate  in  providing  notice 
and  disclosure  and  endeavouring  to  do  so,  that  the  punch  cards  had 
only  come  into  his  possession  the  previous  day  after  the  assessment 
of  Mr.  Weller's  evidence  in-chief  led  to  the  making  of  inquiries 
and  the  scrutiny  of  the  clock  cards.  This  point  leads  to  his  final 
submission,  that  section  8  of  the  Statutory  Powers  Procedure  Act 
does  not  apply  to  credibility  of  a  witness  and  that  the  references 
to  the  punch  cards  in  cross-examination  went  to  credibility. 
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In  response  to  Mr.  Juriansz,  Mr.  Lepofsky  made  two  pertinent 
submissions.  The  first  is  that  Mr.  Juriansz  could  have  advised  of 
the  existence  of  the  punch  cards,  having  obtained  them  at  lunch  the 
previous  day,  prior  to  the  completion  of  the  Complainant's 
examination-in-chief  later  that  afternoon.  This  would  have  allowed 
Mr.  Lepofsky  to  seek  an  adjournment.  The  second  is  that  the  punch 
cards  might  be  seen  to  go  both  to  credibility  and  to  the  factual 
question,  going  to  good  character,  of  whether  Mr.  Weller  was  a 
sincere  religious  adherent  at  the  time  he  claimed  he  was. 

Mr.  Juriansz  submitted  a  number  of  authorities  on  the  proper 
scope  of  section  8  of  the  Statutory  Powers  Procedure  Act; 

8.  Where  the  good  character,  propriety  of  conduct  or 
competence  of  a  party  is  an  issue  in  any  proceedings,  the 
party  is  entitled  to  be  furnished  prior  to  the  hearing 
with  reasonable  information  of  any  allegations  with 
respect  thereto. 

The  Divisional  Court  of  Ontario  has  stressed  that  section  8  was  not 
intended  to  limit  the  right  of  cross-examination  (Re  Don  Howson 
Ltd.  and  Registrar  of  Motor  Vehicle  Dealers  (1974),  6  O.R.  (2d)  39 
at  46)  so  as  to  "preclude  evidence  being  introduced  that  arose  out 
of  issues  raised  by  an  opposing  party  at  a  hearing"  (Re  Commodore 
Business  Machines  Ltd.  and  Minister  of  Labour  (1984),  49  O.R.  (2d) 
17  at  22).  Early  authorities,  such  as  Regina  v.  Rowton  (1865),  169 
E.R.  1497  at  1502,  indicate  that  evidence  of  character  means 
evidence  of  general  reputation. 

Mr.  Juriansz  also  submitted  a  number  of  authorities  on  the 
scope  of  section  12(1)  of  the  Statutory  Powers  Procedure  Act: 

12(1)  A  tribunal  may  require  any  person,  including  a  party, 
by  summons , 

(a)  to  give  evidence  on  oath  or  affirmation  at  a  hearing;  and 
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( b )  to  produce  in  evidence  at  a  hearing  documents  and  things 
specified  by  the  tribunal, 

relevant  to  the  subject-matter  of  the  proceedings  and 
admissible  at  a  hearing. 

These  authorities,  the  most  recently  reported  of  which  is 
Ryckman  v.  Board  of  Commissioners  of  Police  of  the  Town  of  Kenora 
(1987),  8  C.H.  R.R.  D/647,  reiterate  the  well-established  position 
that  a  board  of  inquiry  is  not  empowered  to  compel  the  production 
of  documents  prior  to  a  hearing  (para.  32691).  As  found  by 
Professor  Gorsky,  sitting  as  a  Board  of  Inquiry  in  Guru  v.  McMaster 
University  (1980),  2  C.H.  R.R.  D/50  at  paragraph  2185:  "The 
legislature  has  provided  for  the  form  of  production  for  inspection 
and  examination  of  documents  by  the  Commission  or  an  officer  of  the 
Commission.  I  have  concluded  that  a  power  to  issue  a  subpoena 
duces  tecum  does  not  provide  an  alternative  method  of  securing  this 
purpose. " 

The  authorities  cited  by  Mr.  Juriansz  appear  to  be  directed 
to  showing  the  draft  summons  might  well  not  have  been  valid  on  its 
face.  I  have  concluded  that  it  is  not  necessary  for  me  to  deal 
with  that  issue  as  I  am  satisfied  that  the  draft  summons  does  not 
by  its  terms  include  punch  cards.  Therefore  I  do  not  count  it  a 
misrepresentation  for  counsel  for  the  Respondent  company  to  have 
failed  to  provide  copies  of  the  punch  cards  prior  to  the  conclusion 
of  Mr.  Weller's  examination-in-chief.  Nor  do  I  find  that  these 
circumstances  are  appropriate  to  trigger  the  notice  requirement  of 
section  8  of  the  S.P.P.A.  as  the  punch  cards,  and  the  evidence 
pertaining  thereto,  are  substantially  directed  to  credibility. 
Finally,  I  would  add  that  I  see  no  particular  unfairness  in 
allowing  this  line  of  cross-examination  to  continue  as  the 
proceedings  will  have  been  adjourned  for  some  six  weeks  and  the 
Commission  still  has  the  right  of  re-examination. 
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For  these   reasons   I   conclude   that  the  objection   raised  by 
counsel  for  the  Commission  should  be  dismissed. 


Dated  at  the  City  of  London  in  the  County  of  Middlesex  this  3rd  day 
of  March,  1989. 


Peter  P.  Mercer 
Board  of  Inquiry 


